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DIGEST 

1 .  
scanner and who admittedly could not provide operational 
data with respect to some request for proposal requirements 
has not shown that the aqency acted unreasonably in 
excluding its proposal from the competitive range. 

2 .  Protest concerning the scoring system set forth in the 
solicitation is untimely because it was filed after the 
date set for receipt of proposals. 

Protester who proposed a newly confiqured model brain 

3 .  
tive range, it is not an interested party to challenge the 
award. 

Since protester was properly excluded from the competi- 

DBCI S ION 

National Medical Diagnostics, Inc., protests the exclusion 
of its proposal from the competitive range under request for 
proposals CRFP) No. NIH-CL-88-04, issued by the National 
Institutes of Health (NIH) f o r  the acquisition of a 
positron-emission tomograph (PET) brain scanner. The 
protester alleges that the technical evaluation and the 
competitive range determination were improperly conducted. 

We deny the protest in part and dismiss it in part. 

BACKGROUND 

The RFP was issued on March 1 1 ,  1988, to acquire whole- 
body and brain PET scanners. Three offerors--National, 
Scanditronics, Inc., and Siemens Medical Systems, 1nc.-- 
submitted timely proposals by the April 25 closing date. 



N a t i o n a l  proposed a model SP3OOOC, whole-body s c a n n e r  
m a n u f a c t u r e d  by PETT E l e c t r o n i c s ,  I n c . ,  and a PETT model 
SP3000CH b r a i n  s c a n n e r .  I n  e x p l a i n i n g  why it cou ld  n o t  
p r o v i d e  p e r f o r m a n c e  i n f o r m a t i o n  f o r  t h e  b r a i n  s c a n n e r  
as  required,  t h e  p r o t e s t e r ' s  proposal s t a t ed  t h a t  "no  
SP3000CH h a s  been  p u r c h a s e d  from or c o n s t r u c t e d  by PETT 
E l e c t r o n i c s ,  Inc . "  1 /  An i n i t i a l  t e c h n i c a l  e v a l u a t i o n  
c o n d u c t e d  on A p r i l  r6 c o n c l u d e d  t h a t  none o f  t h e  o f f e r e d  
whole-body s c a n n e r s  m e t  a l l  of t h e  mandatory  s p e c i f i c a t i o n s  
c o n t a i n e d  i n  t h e  RFP, and t h a t  o n l y  o n e  o f  t h e  b r a i n  
scanne r s - -no t  t h e  p r o t e s t e r '  s--met a l l  of t h e  manda to ry  
s p e c i f i c a t i o n s  f o r  t h a t  r e q u i r e m e n t .  As a r e s u l t ,  N I H  o n  
May 1 3 ,  i s s u e d  a n  amendment t o  t h e  RFP e l i m i n a t i n g  t h e  
whole-body s c a n n e r  r e q u i r e m e n t  and r e l a x i n g  some of t h e  
mandatory  s p e c i f i c a t i o n s  for t h e  b r a i n  s c a n n e r ;  o f f e r o r s  
were i n v i t e d  t o  s u b m i t  new or r e v i s e d  proposals based on 
t h e  r e v i s e d  r e q u i r e m e n t s .  

The amended RFP in fo rmed  o f f e r o r s  t h a t  N I H  s o u g h t  a "s ta te -  
o f - t h e - a r t "  s y s t e m ;  however ,  it s p e c i f i c a l l y  i n d i c a t e d  t h a t  
t h e  agency  was p r i m a r i l y  i n t e r e s t e d  i n  s c a n n e r s  which were 
i n  e x i s t e n c e  w i t h  features  w h i c h  were f u l l y  d e m o n s t r a b l e  o n  
a working sys tem.  Al though  p r o t o t y p e s  were n o t  e x c l u d e d  
from c o n s i d e r a t i o n ,  o f f e r o r s  were c a u t i o n e d  t h a t  p o i n t s  
could be d e d u c t e d  d u r i n g  t h e  t e c h n i c a l  e v a l u a t i o n  f o r  
f e a t u r e s  which d i d  n o t  c u r r e n t l y  e x i s t .  Award was t o  be 
made o n  t h e  b a s i s  of t h e  p r o p o s a l  p r e s e n t i n g  t h e  bes t  
a d v a n t a g e  t o  t h e  government  c o n s i d e r i n g  t e c h n i c a l  merit, 
price and o t h e r  f a c t o r s .  T e c h n i c a l  c o n s i d e r a t i o n s  were 
l i s t ed  as paramount  b u t  o f f e r o r s  were a d v i s e d  t h a t  t h e y  
were n o t  t o  be c o n s i d e r e d  t o  t h e  e x c l u s i o n  o f  p r i c e ;  t h e  
RFP f u r t h e r  provided t h a t  p r ice  could become a paramount  
c o n s i d e r a t i o n  i f  proposals were found t o  be e s s e n t i a l l y  
t e c h n i c a l l y  e q u a l .  

T h e  s o l i c i t a t i o n  c o n t a i n e d  two t y p e s  of s p e c i f i c a t i o n s - -  
mandatory  and non-mandatory (or  "des i rab le") .  Of f e r o r s  
were a d v i s e d  t h a t  a f a i l u r e  t o  meet any  manda to ry  spec i f i -  
c a t i o n  wou ld  r e s u l t  i n  t h e  e l i m i n a t i o n  of a p r o p o s a l  
from f u r t h e r  c o n s i d e r a t i o n .  P o i n t s  were n o t  t o  be 

1 /  C e r t a i n  other RFP r e q u i r e m e n t s  for t h e  b r a i n  s c a n n e r  
klere addressed by r e f e r e n c e  t o  t e c h n i c a l  d a t a  r e l a t i n g  t o  
t h e  whole-body s c a n n e r ;  f o r  other  r e q u i r e m e n t s ,  N a t i o n a l  
s t a t e d  t h a t  i n f o r m a t i o n  was n o t  a v a i l a b l e  or  t h a t  it would 
be p r o v i d e d  a t  a l a t e r  time. 
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awarded  f o r  m e r e l y  m e e t i n g  t h e  m a n d a t o r y  r e q u i r e m e n t s  2 / ;  
r a t h e r ,  p o i n t s  were p r i m a r i l y  t o  b e  awarded w i t h  respect 
t o  non-mandatory s p e c i f i c a t i o n s  which  were l i s t e d  i n  o r d e r  
o f  i m p o r t a n c e  u n d e r  e a c h  o f  t h e  f o l l o w i n g  major e v a l u a t i o n  
areas:  

P e r f o r m a n c e  S p e c i f i c a t i o n s  40  p o i n t s  
P h y s i c a l  F e a t u r e s  ' 30 p o i n t s  
S o f t w a r e  20 p o i n t s  
Company E x p e r t i s e  1 0  p o i n t s  

A l l  t h r e e  o f f e r o r s  a g a i n  s u b m i t t e d  proposals by t h e  amended 
J u n e  14  c l o s i n g  d a t e .  I n  a d d i t i o n  t o  r e p r o p o s i n g  t h e  
SP3000CH b r a i n  s c a n n e r ,  N a t i o n a l  p r o p o s e d  a n o t h e r  model 
d e s i g n a t e d  as t h e  SP362OH; however ,  l i k e  i ts  f i r s t  proposal, 
some o f  t h e  r e q u i r e d  t e c h n i c a l  i n f o r m a t i o n  was p r o v i d e d  by 
r e f e r e n c e  t o  t h e  SP3OOOC whole-body s c a n n e r  or was s t a t e d  
t o  b e  p r e s e n t l y  u n a v a i l a b l e .  On J u n e  30 ,  t h e  t e c h n i c a l  
e v a l u a t i o n  p a n e l  found  N a t i o n a l ' s  proposal t o  be t e c h n i c a l l y  
u n a c c e p t a b l e ;  t h e  o t h e r  two proposals were found t o  be  
acceptable .  The r e s u l t s  o f  t h e  p a n e l ' s  s c o r i n g  were 
r e p o r t e d  as f o l l o w s :  

S c a n d i t r o n i c s  S iemens  N a t i o n a l  

P o i n t  T o t a l s  70  5 4  26 

The n a r r a t i v e  accompanying  t h e  e v a l u a t i o n  o f  t h e  p ro tes te r ' s  
proposal i n d i c a t e d  many problems i n c l u d i n g  a c o n c e r n  o v e r  a 
lack  o f  i n f o r m a t i o n  p r e s e n t e d  i n  t h e  proposal and a c o n c e r n  
t h a t  t h e  SP3620H model  had  n e v e r  been  b u i l t  i n  t h e  c o n f i g u -  
r a t i o n  c o n t a i n e d  i n  t h e  proposal. I t  appears, however ,  
t h a t  t h e  e v a l u a t o r s  d i d  n o t  f i n d  t h a t  N a t i o n a l ' s  proposal 
f a i l e d  t o  meet a t  l ea s t  t h e  manda to ry  r e q u i r e m e n t s  o f  t h e  
RFP . 
The  scores, t o g e t h e r  w i t h  n a r r a t i v e  f i n d i n g s  and q u e s t i o n s  
f o r  f u r t h e r  d i s c u s s i o n s ,  were f o r w a r d e d  t o  t h e  c o n t r a c t i n g  
o f f i c e r .  On J u l y  28 ,  a f t e r  c o n s i d e r i n g  t h e  p a n e l ' s  f i n d -  
i n g s ,  compar ing  t h e  three proposals,  and c o n s i d e r i n g  t h e  
prices s u b m i t t e d  ( t h e  p ro tes te r ' s  pr ice  was a p p r o x i m a t e l y  
20 p e r c e n t  h i g h e r  t h a n  t h e  o t h e r s ) ,  t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  t h a t  t h e r e  was no  r ea l  p o s s i b i l i t y  t h a t  
N a t i o n a l ' s  proposal c o u l d  b e  improved t o  t h e  p o i n t  where  
it would r e c e i v e  t h e  award.  N a t i o n a l  was a d v i s e d  o f  t h i s  
d e c i s i o n  on t h e  same d a y  t h a t  t h e  o t h e r  o f f e r o r s  were 

- 2/ P o i n t s  c o u l d  b e  awarded ,  however ,  f o r  p e r f o r m a n c e  
s u p e r i o r  t o  t h e  l e v e l  s t a t e d  i n  a manda to ry  r e q u i r e m e n t .  
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s e n t  d i s c u s s i o n  q u e s t i o n s  and a s k e d  t o  s u b m i t  r e v i s i o n s  
by Augus t  4 ,  when o ra l  d i s c u s s i o n s  were s c h e d u l e d  t o  
commence . 
We have  been a d v i s e d  t h a t ,  p u r s u a n t  t o  31 U.S.C. 
S 3 5 5 3 ( c ) ( 2 )  (Supp. IV 1 9 8 6 ) ,  a c o n t r a c t  was awarded t o  
S c a n d i t r o n i c s  on O c t o b e r  3 because o f  u r g e n t  and c o m p e l l i n g  
circumstances.3J 

PROTEST 

I n  i t s  p r o t e s t ,  N a t i o n a l  g e n e r a l l y  a r g u e s  t h a t  n e i t h e r  t h e  
t e c h n i c a l  e v a l u a t i o n  n o r  t h e  c o m p e t i t i v e  r a n g e  d e t e r m i n a -  
t i o n  p r o p e r l y  t o o k  i n t o  account t h e  s t a t e - o f - t h e - a r t  fea- 
t u r e s  o f  i t s  p roposed  s c a n n e r .  The protester a l so  s u g g e s t s  
t h a t  it was u n f a i r l y  t r e a t e d  b e c a u s e  o t h e r  o f f e r o r s  were 
a l l e g e d l y  g i v e n  an  o p p o r t u n i t y  t o  c l a r i f y  t h e i r  proposals 
w h i l e  N a t i o n a l  was n o t .  A l s o ,  t h e  protester a l l e g e s  t h a t  
t h e  t e c h n i c a l  s c o r i n g  was i m p r o p e r l y  conduc ted .  For  
example ,  t h e  p r o t e s t e r  c o m p l a i n s  t h a t  t h e  p a n e l  s h o u l d  n o t  
have  used t h e  c u m u l a t i v e  a v e r a g e  method o f  s c o r i n g ;  t h a t  
t h e  p a n e l  d i d  n o t  a c t u a l l y  r e a d  a l l  o f  i t s  p r o p o s a l :  and  
t h a t  t h e  s t r e n g t h s  and weaknesses  l i s t e d  i n  t h e  p a n e l ' s  
report d o  n o t  d i r e c t l y  r e l a t e  back  t o  s p e c i f i c  RFP require- 
ments .  I n  t h i s  r e g a r d ,  t h e  protester f i n a l l y  a r g u e s  t h a t  
it s h o u l d  have  r e c e i v e d  some p o i n t s  f o r  mee t ing  t h e  
manda to ry  s p e c i f i c a t i o n s .  

A s  t o  t h e  competit ive r a n g e  d e t e r m i n a t i o n  i t s e l f ,  N a t i o n a l  
a r g u e s  t h a t  it was b o t h  p r e m a t u r e  and improper. I t  was 
a l l e g e d l y  p r e m a t u r e  a c c o r d i n g  t o  t h e  protester b e c a u s e  
t h e  p a n e l  made no  i n d e p e n d e n t  competit ive r a n g e  recommen- 
d a t i o n  based  on  t e c h n i c a l  c o n s i d e r a t i o n s  a l o n e .  N a t i o n a l  
a l so  a r g u e s  t h a t  t h e  d e t e r m i n a t i o n  was improper  b e c a u s e  
t h e  c o n t r a c t i n g  o f f i c e r  c o n s i d e r e d  t h e  p r o t e s t e r ' s  price 
proposal and t h e  r e l a t i v e  s t a n d i n g  o f  t h e  o f f e r o r s  i n  
compar i son  t o  o n e  a n o t h e r  b e f o r e  r e a c h i n g  h i s  c o n c l u s i o n .  

3/ The protester  c h a l l e n g e s  N I H ' s  f a c t u a l  b a s i s  f o r  i t s  
z e t e r m i n a t i o n  t o  p r o c e e d  w i t h  award ,  i n  e s s e n c e ,  a l l e g i n g  
t h a t  t h e  u r g e n t  and c o m p e l l i n g  c i r c u m s t a n c e s  c i t e d  by 
t h e  c o n t r a c t i n g  o f f i c e r  c o n s t i t u t e  n o t h i n g  more t h a n  t h e  
r o u t i n e  b u s i n e s s  of N I H .  S i n c e  t h e  agency  h a s  informed 
u s  o f  i ts  w r i t t e n  d e t e r m i n a t i o n  t o  g o  fo rward  w i t h  t h e  
award it h a s  compl i ed  w i t h  i t s  s t a t u t o r y  o b l i g a t i o n s .  
See P r o g r e s s i v e  L e a r n i n g  Sys t ems ,  B-218483, J u l y  23, 
1985,  85-2 CPD 11 72.  
- 
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The p r o t e s t e r  h a s  s u b m i t t e d  a g r e a t  amount o f  t e c h n i c a l  
i n f o r m a t i o n  d i s p u t i n g  s p e c i f i c  f i n d i n g s  o f  t h e  p a n e l . 4 /  
I n  e s s e n c e ,  N a t i o n a l  d i s p u t e s  t h e  c o n c l u s i o n  t h a t  t h e -  
SP3620H s c a n n e r  is a p r o t o t y p e ,  a l t h o u g h  it c o n c e d e s ,  f o r  
example, t h a t  t h e  lack of  a pr ior  i d e n t i c a l l y  c o n f i g u r e d  
s c a n n e r  s y s t e m  is t o  be e x p e c t e d  i n  any p r o p o s a l  c o n t a i n i n g  
s t a t e - o f - t h e - a r t  equipment .  A s  t o  t h e  l a c k  o f  s u f f i c i e n t  
s u p p o r t i n g  t e c h n i c a l  i n f o r m a t i o n  En i t s  proposal,  t h e  
protester d i s p u t e s  t h e  p a n e l ' s  f i n d i n g s  w i t h  respect t o  some 
o f  t h e  d a t a  found w a n t i n g  and a r g u e s ,  i n  e s s e n c e ,  w i t h  
respect t o  o t h e r  d a t a ,  t h a t  it c o u l d  have  been  p r o v i d e d  
d u r i n g  d i s c u s s i o n s  which were i m p r o p e r l y  f o r e c l o s e d  by t h e  
c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  o f  J u l y  28. 

A N A L Y S I S  

I t  is n o t  t h e  f u n c t i o n  o f  t h i s  O f f i c e  t o  e v a l u a t e  t e c h n i c a l  
p r o p o s a l s  d e  -- novo or t o  resolve d i s p u t e s  o v e r  t h e i r  s c o r i n g .  
R a t h e r ,  w e  w i l l  examine  an  a g e n c y ' s  e v a l u a t i o n  and competi- 
t i v e  r a n g e  d e t e r m i n a t i o n s  o n l y  t o  e n s u r e  t h a t  t h e y  were 
r e a s o n a b l e .  The d e t e r m i n a t i o n  o f  t h e  r e l a t i v e  merits o f  
p r o p o s a l s ,  p a r t i c u l a r l y  w i t h  r e s p e c t  t o  t e c h n i c a l  c o n s i d e r a -  
t i o n s ,  is p r i m a r i l y  a matter of a d m i n i s t r a t i v e  d i s c r e t i o n  
which  w e  w i l l  n o t  d i s t u r b  u n l e s s  it is  shown t o  be a r b i -  
t r a r y .  Sys t ems  P r o c e s s e s  E n g i n e e r i n g  Corp., B-232100, 
Nov. 1 5 ,  1988 I 88 -2 CPD 11 - . We t h i n k  t h a t  it is p a r -  
t i c u l a r l y  incumbent  upon t h e  protester t o  make a c lear  
showing t h a t  t h e  agency  t e c h n i c a l  judgment  is f l awed  where ,  
as  h e r e ,  t h e  p r o c u r e m e n t  i n v o l v e s  h i g h l y  t e c h n i c a l  s c i e n -  - -  
t i f i c  equipment .  L i t t o n  Sys t ems ,  I n c .  , e t  a l .  , B-229921 
e t  a l . ,  Mar. 10 ,  1988,  88-1 CPD (1 448. A p r o t e s t e r ' s  mere 
d i s a g r e e m e n t  w i t h  t h e  a g e n c y ' s  judgment  is n o t  s u f f i c i e n t  . - 
I n s t r u m e n t s  & C o n t r o l s  S e r v i c e , - C o i ,  B-230799, J u n e  6 ,  1988, 
88-1 CPD 11 531. O f f e r s  which are  found t o  have  no  r e a s o n -  
a b l e  c h a n c e  o f  b e i n g  s e l e c t e d  f o r  award a s  s u b m i t t e d ,  and 
which would require major r e v i s i o n s  t o  become a c c e p t a b l e ,  
may b e  e x c l u d e d  from t h e  c o m p e t i t i v e  r a n g e .  Twin C i t y  
C o n s t r u c t i o n  Co . ,  B-222455, J u l y  25, 1986,  86-2 CPD 11 113. 
Where s u c h  a proposal is c o n s i d e r e d  o u t s i d e  t h e  c o m p e t i t i v e  
r a n g e ,  t h e  agency  h a s  no  d u t y  t o  h o l d  d i s c u s s i o n s  w i t h  t h e  
o f f e r o r .  Aydin Corp., 8-224354, S e p t .  8 ,  1986, 86-2 CPD 
(I 2 7 4 .  

F o r  t h e  r e a s o n s  set  f o r t h  below, w e  c o n c l u d e  t h a t  N a t i o n a l  
h a s  f a i l e d  t o  c l e a r l y  e s t a b l i s h  t h a t  N I H ' s  t e c h n i c a l  

4 /  Much o f  t h i s  i n f o r m a t i o n  was c o n t a i n e d  i n  a t t a c h m e n t s  t o  
t h e  o f f e r o r ' s  f i n a l  s u b m i s s i o n  w h i c h  were o f t e n  n o t  keyed to  
t h e  s p e c i f i c  e v a l u a t i o n  f i n d i n g s  and i n c l u d e d  a g r e a t  d e a l  
o f  u n e x p l a i n e d  t e c h n i c a l  j a r g o n .  

- 
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j udgmen t  i n  e x c l u d i n g  t h e  protester ' s  proposal from t h e  
c o m p e t i t i v e  r a n g e  was u n r e a s o n a b l e ,  or t h a t  i t s  method 
o f  d e t e r m i n i n g  t h e  c o m p e t i t i v e  r a n g e  was improper. 

A t  t h e  o u t s e t ,  w e  n o t e  t h a t  t h e  protester is  i n c o r r e c t  
i n  c h a r a c t e r i z i n g  t h e  RFP a s  s e e k i n g  a s t a t e - o f - t h e - a r t  
s c a n n e r  w i t h o u t  q u a l i f i c a t i o n  and  w i t h o u t  r e g a r d  t o  pr ice  
c o n s i d e r a t i o n s .  While t h e  gene ra l .  f u n c t i o n a l  s p e c i f i c a t i o n s  
c a l l  f o r  a s t a t e - o f - t h e - a r t  d e v i c e ,  t h e  s p e c i f i c  c h a r a c -  
t e r i s t i c s  e x p l i c i t l y  p r o v i d e  t h a t  a l l  f e a t u r e s ,  m a n d a t o r y  
and non-mandatory a l i k e ,  s h o u l d  be d e m o n s t r a b l e  on a f u l l y  
f u n c t i o n a l  mach ine  a t  t h e  time o f  proposal s u b m i s s i o n .  
O f f e r o r s  were s p e c i f i c a l l y  a d v i s e d  t h a t ,  w h i l e  aspects of a 
s y s t e m  which  were n o t  d e m o n s t r a b l e  i n  t h i s  manner  m i g h t  be  
c o n s i d e r e d ,  p o i n t s  c o u l d  be d e d u c t e d  f o r  s u c h  items d u r i n g  
t h e  t e c h n i c a l  e v a l u a t i o n .  W i t h  respect t o  pr ice ,  w h i l e  
t e c h n i c a l  merit was s t a t e d  as  pa ramoun t ,  t h e  RFP s p e c i f i -  
c a l l y  n o t e d  t h a t  t h i s  p r e f e r e n c e  was " n o t  t o  t h e  e x c l u s i o n  
o f  price." Thus ,  w e  d i s a g r e e  w i t h  t h e  protester ' s  basic  
a rgumen t  t h a t  t h e  RFP s o u g h t  a s t a t e - o f - t h e - a r t  s c a n n e r  
w i t h o u t  any  q u a l i f i c a t i o n s  a b o u t  w h e t h e r  it was found 
p r o v e n  or  n o t ,  and  w i t h o u t  r e g a r d  t o  price c o n s i d e r a t i o n s .  

S i m i l a r l y ,  w e  t h i n k  t h a t  t h e  p ro tes te r ' s  v a r i e d  a r g u m e n t s  
a g a i n s t  t h e  s c o r i n g  o f  t h e  proposals are  n o t  s u p p o r t e d  by  
t h e  r e c o r d .  Our r e v i e w  o f  t h e  e v a l u a t i o n  r e c o r d  d i s c l o s e s  
t h a t  t h e  e v a l u a t i o n  p a n e l  f o l l o w e d  t h e  RFP f ac to r s  and 
s u b f a c t o r s .  The r e l a t i v e  w e i g h t  t o  be a c c o r d e d  t h o s e  
f a c t o r s  was set  f o r t h  i n  t h e  RFP, i n c l u d i n g  a p r o v i s i o n  
which  e x p l a i n e d  t h a t  manda to ry  c h a r a c t e r i s t i c s  would o n l y  b e  
s c o r e d  when t h e  proposal was c o n s i d e r e d  t o  o f f e r  f e a t u r e s  
which  e x c e e d e d  t h e  RFP r e q u i r e m e n t s .  I n  t h i s  r e g a r d ,  t o  t h e  
e x t e n t  t h e  protester  o b j e c t s  t o  t h e  RFP s c o r i n g  scheme, t h e  
protest  is u n t i m e l y  as  t h e  s c o r i n g  method t o  be u s e d  was 
a p p a r e n t  f rom t h e  f a c e  o f  t h e  s o l i c i t a t i o n  a n d ,  t h e r e f o r e ,  
any  o b j e c t i o n  t o  it s h o u l d  h a v e  been  r a i s e d  p r io r  t o  t h e  
c l o s i n g  d a t e  f o r  t h e  receipt of i n i t i a l  proposals.  Bid 
P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  F i n a l l y ,  
w h i l e  t h e  RFP d i d  n o t  s p e c i f i c a l l y  p r o v i d e  t h a t  t h e  scores 
a s s i g n e d  by i n d i v i d u a l  e v a l u a t o r s  would be c u m u l a t i v e l y  
a v e r a g e d ,  it d i d  n o t  p r e c l u d e  t h i s  method,  and  t h e  protester  
h a s  n o t  shown t h a t  s u c h  a method is u n r e a s o n a b l e ,  or t h a t  
t h e  r e s u l t s  o f  t h e  e v a l u a t i o n  would h a v e  b e e n  a p p r e c i a b l y  
changed  i f  some other  method o f  t a l l y i n g  f i n a l  scores had  
b e e n  used .  

L i k e w i s e ,  t h e  p ro t e s t e r ' s  c o n t e n t i o n  t h a t  t h e  e v a l u a t i o n  
p a n e l  was r e q u i r e d  t o  make a c o m p e t i t i v e  r a n g e  recommenda- 
t i o n  prior t o  t h e  c o n t r a c t i n g  o f f i c e r ' s  c o m p e t i t i v e  r a n g e  
d e t e r m i n a t i o n  is a l so  i n c o r r e c t .  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  ( F A R )  5 1 5 . 6 0 9 ( a )  s p e c i f i c a l l y  p r o v i d e s  t h a t  
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t h e  c o n t r a c t i n g  o f f i c e r ,  n o t  t h e  t e c h n i c a l  e v a l u a t o r s ,  i s  t o  
make t h e  c o m p e t i t i v e  r a n g e  d e t e r m i n a t i o n .  I n  any e v e n t ,  
t h e  c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  was made based  i n  
l a r g e  pa r t  on t h e  p a n e l ' s  t e c h n i c a l  report. S i m i l a r l y ,  
w e  f i n d  no support f o r  t h e  p r o t e s t e r ' s  a rgument  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  was p r e c l u d e d  from c o n s i d e r i n g  t h e  
r e l a t i v e  merits o f  t h e  compet ing  p r o p o s a l s  and t h e i r  p r i c e s  
i n  d e t e r m i n i n g  whe the r  a p r o p o s a l ' h a d  a r e a s o n a b l e  c h a n c e  
of b e i n g  s e l e c t e d  f o r  award. I n  f a c t ,  t h e  r e g u l a t i o n s  
s p e c i f i c a l l y  s t a t e  price or cost is t o  be c o n s i d e r e d  i n  t h e  
c o m p e t i t i v e  r a n g e  d e t e r m i n a t i o n  and t h a t  p r o p o s a l s  w i t h o u t  
a r e a s o n a b l e  c h a n c e  f o r  award--as compared t o  o t h e r s - - b e  
e l i m i n a t e d  from t h e  c o m p e t i t i v e  r ange .  FAR S 15.609. 

W e  a lso d i s a g r e e  w i t h  t h e  protester ' s  view t h a t  t h e  agency  
s h o u l d  h a v e  c o n d u c t e d  d i s c u s s i o n s  w i t h  it b e c a u s e  it d i d  so 
w i t h  t h e  o t h e r  t w o  o f f e r o r s .  S i n c e  N a t i o n a l  was n o t  
c o n s i d e r e d  t o  be w i t h i n  t h e  c o m p e t i t i v e  r a n g e ,  t he re  was no  
d u t y  t o  c o n d u c t  d i s c u s s i o n s  w i t h  it. Aydin Corp., B-224354, 
s u p r a .  F u r t h e r ,  t h e  r e c o r d  shows t h a t  d i s c u s s i o n s  were o n l y  
c o n d u c t e d  w i t h  t h e  o t h e r  t w o  o f f e r o r s  a f t e r  t h e y  were 
i n c l u d e d  w i t h i n  t h e  c o m p e t i t i v e  r ange .  A t  t h a t  t i m e ,  t h e  
d i s c u s s i o n s  were p r o p e r .  I d .  - 
The protester ' s  o b j e c t i o n s  t o  t h e  a g e n c y ' s  t e c h n i c a l  
judgment  f a l l  i n t o  t w o  b r o a d  c a t e g o r i e s - - t h a t  t h e  e v a l u a t o r s  
a c t e d  u n r e a s o n a b l y  i n  r e g a r d i n g  N a t i o n a l ' s  p roposed  s c a n n e r  
as  a p r o t o t y p e ,  and t h a t  t h e y  acted u n r e a s o n a b l y  i n  down- 
g r a d i n g  t h e  p r o t e s t e r ' s  p r o p o s a l  f o r  f a i l i n g  t o  f u l l y  
d e m o n s t r a t e  t h e  s c a n n e r ' s  c a p a b i l i t i e s  by s u p p l y i n g  c e r t a i n  
r e q u i r e d  d a t a .  

The  r e c o r d  shows t h a t  t h e  e v a l u a t o r s  c o n c l u d e d  t h a t  
N a t i o n a l ' s  p r o p o s a l  was u n a c c e p t a b l e  b a s e d  p r i m a r l y  on t h e i r  
f i n d i n g  t h a t  t h e  b r a i n  s c a n n e r  o f f e r e d  was a p r o t o t y p e  
sys t em b a s e d  on a whole-body s c a n n e r  d e t e c t o r  d e s i g n .  
W h i l e  t h e  e v a l u a t o r s  n o t e d  t h a t  t h e  d e s i g n  o f f e r e d  
s e v e r a l  " i n t e r e s t i n g "  f e a t u r e s ,  t h e y  were c o n c e r n e d  t h a t  
those f e a t u r e s  added t o  t h e  s c a n n e r ' s  c o m p l e x i t y  and were 
l a r g e l y  unproven .  F u r t h e r ,  t h e  e v a l u a t o r s  were c o n c e r n e d  
about t h e  f a c t  t h a t  t h e  u n i t ' s  s o f t w a r e  had n o t  been  h i g h l y  
d e v e l o p e d  and t h a t  t h e  computer had n e v e r  been  c o n f i g u r e d  
as p roposed .  F i n a l l y ,  t h e  e v a l u a t o r s  n o t e d  a number o f  
i n f o r m a t i o n a l  d e f i c i e n c i e s  which made it d i f f i c u l t  t o  
d e t e r m i n e  s y s t e m  p e r f o r m a n c e  and t h e  company's  exper t i se .  

We a re  u n a b l e  t o  c o n c l u d e  from t h e  t e c h n i c a l  mater ia l  
s u b m i t t e d  i n  s u p p o r t  o f  N a t i o n a l ' s  p o s i t i o n ,  t h a t  t h e  
s c a n n e r  c o n f i g u r a t i o n  it p roposed  i n  r e s p o n s e  t o  t h e  RFP 
was a p r o v e n  commodity. By t h e  protester ' s  own a d m i s s i o n ,  
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t h e  p a r t i c u l a r  c o n f i g u r a t i o n  is new. C o n s e q u e n t l y ,  w e  f i n d  
no bas i s  upon which t o  object t o  t h e  a g e n c y ' s  c a t e g o r i z a t i o n  
o f  N a t i o n a l ' s  u n i t .  With r e s p e c t  t o  p r o v i d i n g  t e c h n i c a l  
s u p p o r t  documen ta t  i o n  c o n c e r n i n g  t h e  s y s t e m  a s  p r o p o s e d ,  we 
n o t e  t h a t ,  e v e n  i n  i t s  f i n a l  comments, t h e  p r o t e s t e r  
c o n t i n u e s  t o  s t a t e  t h a t  it c a n n o t  f u l l y  d e m o n s t r a t e  some of 
t h e  f e a t u r e s  of t h e  SP3620H s c a n n e r .  Our r e v i e w  of t h e  
p ro t e s t e r ' s  f i n a l  p r o p o s a l  i n d i c a t e s  numerous r e f e r e n c e s  t o  
t h e  f i r m ' s  i n a b i l i t y  t o  p r o v i d e  s u p p o r t  d a t a .  Even g i v i n g  
N a t i o n a l  t h e  b e n e f i t  of t h e  d o u b t  by assuming t h a t  some o f  
t h e  i n f o r m a t i o n  c o n t a i n e d  i n  i t s  f i n a l  comments s e r v e s  t o  
c l a r i f y  p o r t i o n s  o f  i t s  proposal, s u c h  a p r e s e n t a t i o n  is  n o  
s u b s t i t u t e  f o r  t h e  protester  mee t ing  i t s  o b l i g a t i o n  t o  
s u b m i t  a t i m e l y  and a d e q u a t e l y  w r i t t e n  p r o p o s a l .  See, - I M R  
S e r v i c e s  Corp., B-230586, J u n e  9 ,  1988,  88-1 CPD (1-8. We 
have  c a r e f u l l y  r e v i e w e d  t h e  agency  e v a l u a t i o n  r e c o r d  and a l l  
o f  t h e  p ro tes te r ' s  t e c h n i c a l  s u b m i s s i o n s  and it is  our v i ew 
t h a t  t h e  p r o t e s t e r  h a s  n o t  c l e a r l y  shown t h a t  t h e  a g e n c y ' s  
t e c h n i c a l  judgment  c o n c e r n i n g  t h i s  h i g h l y  complex s c i e n t i f i c  
equipment  had no  r a t i o n a l  b a s i s .  L i t t o n  S y s t e m s ,  I n c . ,  e t  
a l . ,  B-229921 e t  a l . ,  s u p r a .  

The protester a l so  q u e s t i o n s  whe the r  S c a n d i t r o n i c ' s  o f f e r  
was p r o p e r l y  a c c e p t e d  by t h e  agency  because t h e  f i r m  
a l l e g e d l y  f a i l e d  t o  d i s c l o s e  i n f o r m a t i o n  c o n c e r n i n g  its 
o w n e r s h i p  o f  a n o t h e r  f i r m ,  and b e c a u s e  o f  q u e s t i o n s  
c o n c e r n i n g  t h e  a w a r d e e ' s  c o m p l i a n c e  w i t h  t h e  Buy American 
A c t .  S i n c e  N a t i o n a l  was, i n  o u r  v iew,  p r o p e r l y  d e t e r m i n e d  
t o  be o u t s i d e  o f  t h e  c o m p e t i t i v e  r a n g e ,  and a f i r m  other  
t h a n  t h e  awardee  a l so  was i n  t h e  c o m p e t i t i v e  r a n g e ,  t h e  
protester would n o t  be i n  l i n e  f o r  award even  i f  w e  were t o  
c o n c l u d e  t h a t  these a l l e g a t i o n s  had merit .  Hence, N a t i o n a l  
is  n o t  an  i n t e r e s t e d  p a r t y  t o  c h a l l e n g e  t h e  award t o  
S c a n d i t r o n i c s  under  o u r  R e g u l a t i o n s  and w e  t h e r e f o r e  w i l l  
n o t  c o n s i d e r  t h i s  aspect o f  i ts protest .  4 C.F.R.  
S 2 1 . 0 ( a ) ;  Decamp-Brown & ASSOCS., B-231397, J u n e  1 0 ,  1988,  

- 

88-1 CPD H 559. 

The protest  is d e n i e d  i n  pa r t  and d i s m i s s e d  i n  p a r t .  

G e n e r a l  Counse l  
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